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properly allowed the honest trader, that he may, in case he is 
solvent, and is only temporarily embarrassed, take the necessary 
measures to enable him to pay his dishonored paper, and prevent 
his business being broken up by proceedings in bankruptcy. The 
accidental loss or miscarriage of expected remittances ; the unex- 
pected failure of a correspondent, or of a bank in which his 
deposits are kept ; the failure of his debtors to meet their com- 
mercial paper, or any other of the many misfortunes and accidents 
incident to commercial and financial operations, may compel an 
entirely solvent and perfectly safe merchant or trader to suspend 
for a day or two the payment of his commercial paper ; but a 
merchant of fair character, who is solvent and deserving of credit, 
can, by means of temporary loans or otherwise, provide for resum- 
ing payment of his commercial paper within the fourteen days 
allowed by the Bankrupt Act. A suspension continued for a 
longer period may well be considered as evidence of hopeless 
insolvency, or of a want of adequate capacity to carry on his 
business, and as entitling his creditors to take proceedings to 
secure the application of his property to the payment of his debts. 
Between these two classes — between the honest trader who sus- 
pends payment by reason of misfortune or accident, and the 
fraudulent one who stops payment that he may retain and secure 
his means for the future benefit of himself or family, to the exclu- 
sion of his creditors — Congress has, we think, very properly made 
a clear distinction — a distinction which can only be acted on by 
adhering to the construction heretofore given to the provision 
referred to by the only District Court which has within our know- 
ledge passed upon this question. 



Supreme Court of Pennsylvania. 

CURRY v. SCOTT, THE ERIE AND PITTSBURGH RAILROAD COM- 
PANY ET AL. 

The directors of the Erie and Pittsburgh Railroad Company had power to receive 
subscriptions for all the untaken stock, and to issue certificates therefor ; and the 
moment this was done the holder became a stockholder, and entitled to a stock- 
holder's rights. 

The law authorizes no distinction between the rights of one stockholder and 
those of another. If one has not paid his subscription in full he is a debtor for 
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so much of the subscription as remains unpaid, hut is none the less a stock- 
holder. 

It is not to he admitted that an old stockholder had a right, to subscribe to the 
untaken stock, superior to the rights of one who owned no stock. 

An Act of Assembly authorizing the issue of preferred stock did not work a 
change in the charter until accepted by the stockholders, but when so accepted the 
directors are authorized to issue the preferred stock. 

The legislature may confer enlarged powers upon the managers of a corpora- 
tion, with the assent of shareholders ; and no one stockholder, by refusing his 
assent, can hinder the exercise of the enlarged powers. 

This was a bill in Equity filed at Harrisburg, and certified to 
Philadelphia; where it was argued and decided. 

The bill charges the incorporation of the defendant company 
with a capital stock of twenty thousand shares of $50 each. 
That complainant is a stockholder. That the Act of February 
10th 1865, which authorized the board of directors to receive 
subscriptions of all or any part of the unsubscribed stock of said 
company, under such regulations, " as to time and manner of such 
subscription, as said directors shall prescribe, any law or usage 
to the contrary notwithstanding ; and the subscribers to said stock 
to have the same rights in said company as if they had been 
original subscribers thereto," was passed without complainant's 
knowledge and consent. 

That he never approved of it, but had always refused to ratify 
it. 

That at the time of its passage there had been subscribed or 
issued twelve thousand five hundred and forty shares which had 
been fully paid for to said company, leaving unsubscribed seven 
thousand four hundred and sixty shares. 

That the board of directors accepted the Act of February 1865, 
and prescribed the manner in which the stock should be sub- 
scribed, and then permitted John Van M'Collum to subscribe the 
seven thousand four hundred and sixty shares, upon the payment 
of $5 on each at the time of subscribing, and issued certificates 
of stock therefor. 

That on the 21st March 1865, the legislature passed an act 
authorizing the directors of the company to issue a preferred 
stock to the amount of $500,000, on which the holder " shall be 
entitled to receive, at all events, such interest or dividends not 
exceeding 8 per cent., as the board of directors shall fix at the 
time of issuing said stock — with the right of the holders thereof 
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to vote at all elections, and receive a share of all dividends over 
the special rate so fixed, equally with the common stock. 

That it was the intention of the directors to issue said preferred 
stock. 

That the officers of the company had been elected by illegal 
votes, based on this seven thousand four hundred and sixty shares 
of alleged irregular and void stock. 

Prayer, That the said two Acts of Assembly be declared null 
and void ; and that the seven thousand four hundred and sixty 
shares of M'Collum be decreed to be given up and cancelled, and 
the election of January 8th 1866 be set aside ; and that defend- 
ants be enjoined from issuing the preferred stock. 

The defendants demurred. 

John H. Walker, for demurrer. 
Benjamin Grrant, control, 

The opinion of the court was delivered by 

Strong, J. — The objects sought to be obtained by the bill are 
mainly such as are attainable by a writ of quo warranto ; and it 
might perhaps be questioned whether they can be secured in a 
court of equity. 

A portion of the relief sought, however, is such as a court of 
law cannot give, and it is not assigned as one of the grounds of 
the demurrer that the plaintiff has an adequate remedy at law. 
"We proceed, therefore, to inquire whether the bill exhibits a case 
entitling the plaintiff to relief. 

It avers, in substance, that the Erie and Pittsburgh Railroad 
Company, of which the plaintiff is a stockholder, having a portion 
of its authorized capital stock undisposed of, prescribed a time 
and manner for subscription of that which previously remained 
untaken ; that afterwards, and so far as it appears, at the time 
and in the manner prescribed, John Van M'Collum, one of the 
defendants, subscribed for all the stock that remained untaken, 
seven thousand four hundred and sixty shares ; that the company 
received his subscription ; that he then paid on account of each 
share $>5 ; that the company issued certificates of stock for the 
stock thus taken, and that at the annual election next succeeding 
he was permitted to vote said shares. It is not averred that there 
was any fraud in the subscription, or that the plaintiff or any 
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other person was denied the privilege of subscribing ; or that the 
stock taken by M'Collum was worth more than its par value, at 
which he took it ; but the bill rests upon the assumption that the 
directors of the company had no power thus to dispose of their 
untaken stock ; and that M'Collum could not thus acquire the 
rights of a stockholder to vote at an election. The bill also avers 
that an Act of Assembly was passed on the 10th day of February 
1865, by which it was enacted that the board of directors of the 
Erie and Pittsburgh Railroad Company be authorized to receive 
subscriptions for all or any part of the unsubscribed stock of said 
company, under such regulations as to time and manner of such 
subscription as said directors should prescribe, any law or usage 
to the contrary notwithstanding ; and that the subscribers to said 
stock should have the same rights as if they had been original 
subscribers thereto. Provided, that any person subscribing 
therefor, should pay at the time of subscribing $5 on each share 
subscribed. But the plaintiff insists that this act is of no force 
because it is an unwarranted infringement upon the rights of those 
who were stockholders at the time of its passage ; and much of 
the argument has been expended in assailing and sustaining the 
validity of the enactment. We are of opinion, however, that the 
discussion was unnecessary ; for without the act the directors of 
the company had power to receive subscriptions for all the untaken 
stock, and issue certificates therefor, and the moment this was 
done the holder became a stockholder, and entitled to the rights 
of a stockholder. 

The company was incorporated without any appointment of 
commissioners to receive subscriptions for stock ; but it was 
enacted that the stock should consist of twenty thousand shares, 
of $50 each. 

It was not required that any portion of it should be subscribed 
or paid in before the organization of the company ; but the corpo- 
ration was endowed at once with all the rights and privileges 
conferred by the general Railroad Act and its supplements. Of 
course such subscriptions for stock were authorized after the 
organization until the authorized amount had been taken ; and 
what else do new subscribers become than stockholders having 
equal rights with others ? 

The law authorizes no distinction between the rights of one 
stockholder and those of another. If one has not paid his sub- 
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scription in full, he is a debtor for so much as remains unpaid ; 
but he is none the less a stockholder. 

It is insisted, however, that the directors had no right to allow 
M'Collum to subscribe, and thus obtain the untaken stock, because 
it belonged to the old stockholders, and it should have been sold 
for their benefit, or they should have been allowed to take it in 
proportion to the shares they held. 

It would be a sufficient answer to this to say the bill does not 
allege that the plaintiff, or any of the old stockholders offered, or 
that they are willing to take it at par ; nor does it allege that the 
stock could have been sold at a higher price than par. It there- 
fore sets forth nothing that is injurious to the complainant. But 
when it is said that the untaken stock belongs to the old stock- 
holders, more is meant than can be admitted. In a certain sense 
the assertion is true. But it is not to be admitted that an old 
stockholder had a right to subscribe to the untaken stock superior 
to the rights of one who owned no stock. If this were so, a first 
subscriber might compel all the remaining untaken stock to be 
sold, or at least would have a right to exclude any other person 
from subscribing. 

The cases upon which the plaintiff relies are inapplicable to the 
case now in hand. In Gray v. The Portland Bank, 3 Mass. 
364, it was held that when a banking company had been incorpo- 
rated with a capital not less than one sum and not greater than 
another, and had commenced business with the smaller capital, 
and afterwards voted to increase it to the larger, those who held 
the stock in the capital first raised had a prior right to subscribe 
to the new stock. 

The case was really decided by two judges of a court consist- 
ing of five ; but assuming it to be sound law, it is unlike the case 
we have. Here is no increase of capital, but a filling up of one 
both authorized and required. This is a substantial difference. 
So the case of Reese v. The Bank of Montgomery County, 7 
Casey 78, decides nothing more than that untaken stock is held 
by the corporation in trust for the corporators, and must be 
disposed of for the benefit of all, that it cannot be disposed of 
unequally to the corporators ; and that if so disposed of, each 
corporator injured may have his action against the corporation. 
Neither of these cases decides that a stockholder has any greater 
rights than a stranger to subscribe to original stock untaken ; and 
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we are unable to see why the directors of the Erie and Pittsburgh 
Railroad Company could not permit M'Collum to subscribe for 
all the untaken stock, why they could not issue certificates to 
him when he had subscribed, and why, having thus become a 
stockholder, he could not vote at an election. 

The Act of 1865, then, was unnecessary ; it was but a re-enact- 
ment of that which had been previously enacted. 

The bill also assails another Act of Assembly, passed on the 
21st day of March 1865, by which the board of directors of the 
company was authorized to issue preferred stock. 

It avers that the plaintiff never agreed to any such issue, that 
the act was procured without his assent, and that he did not know 
of its passage until months after it had been enacted. 

It is also charged that it is the intention of the company to 
issue such preferred stock ; but why this is illegal, or how it is 
injurious to the plaintiff, the bill does not show. 

Doubtless the Act of Assembly did not effect an alteration in 
the charter until accepted, but the bill does not deny that it was 
accepted by the stockholders. It admits it was, by the board of 
directors. Clearly, if accepted by the stockholders, the directors 
are authorized to issue a preferred stock, and their doing so is no 
wrong to the complainant, though he may be opposed to their 
action. It is not to be questioned that the legislature may confer 
enlarged powers upon the managers of a corporation with the 
assent of the shareholders, and that no one stockholder, by refus- 
ing his assent, can hinder the exercise of the enlarged powers. 

From what has been said it will be seen that in our opinion the 
plaintiff's bill exhibits no case calling upon a court of equity to 
grant him relief. 

The demurrer must therefore be sustained, and the bill 
dismissed. 



